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 1.  TIME:  9:00   CASE#: MSC14-00755 
CASE NAME: RICCA VS. IOANNOU 
HEARING ON MOTION TO/FOR ENFORCE JUDGMENT FILED BY FRANK S RICCA 
JR , GEORGIA A LUJAN 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 1/31/18 at 9:00 a.m. in Dept. 9. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01111 
CASE NAME: BUCK VS. R E ROSINE & CO 
HEARING ON PETITION TO/FOR ORDER CONFIRMING ARBITRATION AWARD 
FILED BY GORDON BUCK 
* TENTATIVE RULING: * 
 
Continued to 1/10/18, 9AM, D9, at request of Attorney Bonis – not opposed. 

  

 3.  TIME:  9:00   CASE#: MSC16-00357 
CASE NAME: BOWERS VS. TRI POINTE 
HEARING ON DEMURRER TO COMPLAINT of BOWERS FILED BY TRI POINTE 
HOMES, INC 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party.  

  

 4.  TIME:  9:00   CASE#: MSC16-00357 
CASE NAME: BOWERS VS. TRI POINTE 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY YOLANDA BOWERS 
* TENTATIVE RULING: * 
 
 Hearing dropped by Court as Tri Pointe has withdrawn its Memorandum of Costs.  
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 5.  TIME:  9:00   CASE#: MSC16-00701 
CASE NAME: GIRON VS ARMSTRONG 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY HENRY 
GIRON 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 6.  TIME:  9:00   CASE#: MSC17-00465 
CASE NAME: RODDA VS. VIDOSH 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES TO DOC REQ 
FILED BY JOE VIDOSH 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 1/24/18 at 9:00 a.m. in Dept. 9. 

  

 7.  TIME:  9:00   CASE#: MSC17-01131 
CASE NAME: MEIER VS. US BANCORP 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO REQ FOR DOCUMENTS, 
FILED BY CAROL D. MEIER 
* TENTATIVE RULING: * 
 
 The Court lacks time and resources to review the approximately 5 inches of documents 
provided in the motion, opposition and attachments.  Therefore, Frederick Carr, Esq. is 
appointed as Discovery Referee pursuant to CCP § 639. Formal order will be forthcoming. 

  

 8.  TIME:  9:00   CASE#: MSC17-02247 
CASE NAME: QUEZON VS TIKAL/KATN LIVING TR 
HEARING ON MOTION TO/FOR OSC RE PREL INJUNCTION FILED BY ROMEO R 
QUEZON, ANGELITA A QUEZON 
* TENTATIVE RULING: * 
 

This is an action for quiet title and injunctive relief. On November 20, 2017, Plaintiffs 
Romeo R. Quezon and Angelita A. Quizon, as Trustees of the Devine Mercy Revocable Living 
Trust (collectively, “Plaintiffs”) filed a Complaint against Defendants Alan David Tikal, Katn 
Revocable Living Trust, Wells Fargo Bank, N.A (collectively, “Defendants”). The Complaint 
alleges causes of action for (1) quiet title and (2) injunctive relief. On the same day, Plaintiffs 
filed an Ex Parte Application for Temporary Restraining Order (“TRO”). Also on that same day, 
the Court heard the Ex Parte Application, granted the TRO, and entered an Order to Show 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   12/06/17 

 
 

- 3 - 

Cause (“OSC”) to show why a preliminary injunction should not be granted, enjoining the sale of 
the Subject Property.  

Service of Complaint and TRO 

CCP section 527, subdivision (a), provides: “No preliminary injunction shall be granted 
without notice to the opposing party.” However, under CCP section 527, subdivision (c), a TRO 
may be issued without notice provided the requirements of that section are met. Furthermore, 
section 527, subdivision (d)(2) states: “The party who obtained the restraining order shall … 
serve on the opposing party a copy of the complaint if not previously served, the order to show 
cause stating the date, time, and place of the hearing, any affidavits to be used in the 
application, and a copy of the points and authorities in support of the application.” 

There is no Proof of Service with respect to either the Complaint or the OSC.  

Code of Civil Procedure § 527(d)(3) provides that “[w]hen the matter first comes up for 
hearing, if the party who obtained the temporary restraining order is not ready to proceed, or if 
the party has failed to effect service as required … the court shall dissolve the temporary 
restraining order.” Plaintiff has failed to effect service as required by the relevant statute. 
Accordingly, the Court now dissolves Plaintiff’s TRO and the application for the preliminary 
injunction is accordingly denied. 

 

  

 9.  TIME:  9:00   CASE#: MSL17-01871 
CASE NAME: BANK OF AMERICA VS MARTINEZ 
HEARING ON MOTION TO/FOR ORDER THAT MATTERS IN REQUEST BE 
ADMITTED FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted.  

  

10.  TIME:  9:00   CASE#: MSN17-0585 
CASE NAME: N.Y. VS SAN RAMON VALLEY UNIFI 
HEARING ON MOTION TO/FOR UNSEAL RECORDS FILED BY AMICI CURIAE 
* TENTATIVE RULING: * 
 
For the reasons stated in the Opposition of N.Y., the motion is denied. 
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11.  TIME:  9:00   CASE#: MSN17-2057 
CASE NAME: PETITION OF MARIA HERNANDEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved.  No appearance is necessary and the settlement appears 
appropriate in view of the fact the minor has completely recovered from the injury.  The Order 
approving the compromise may be picked up from the Clerk, D.9.  Please also provide a 
completed Order for deposit of the funds to a blocked bank account. 

 

 

 

ADDON 

12. TIME:  9:00   CASE#: MSC16-01805 
CASE NAME: BELLANCA VS VONNIESSEN 
HEARING ON MOTON TO/FOR COMPEL RESPONSES FILED BY PAMELA BELLANCA 
* TENTATIVE RULING: * 
 
Defendant will not be able to introduce evidence at trial which was requested in discovery but 
which was not provided. 

 

13. TIME:  9:00   CASE#: MSC16-01805 
CASE NAME: BELLANCA VS VONNIESSEN 
HEARING ON MOTON TO/FOR SET ASIDE & VACATE DEFAULT AGAINST STACEY 
ANDERSON FILED BY LINDA CAROL VONNIESSEN, STACEY ANDERSON 
* TENTATIVE RULING: * 
 
Relevant Factual and Procedural Background 
 
This is a personal injury case where plaintiff Pamela Bellanca (“Plaintiff”) filed a complaint 
against Linda Vonniessen (“Ms. Vonniessen”), and her daughter, Stacy Anderson (“Ms. 
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Anderson”) (collectively, “Defendants”). The evidence before the Court indicates that 
Defendants and their counsel were served with the summons and complaint and notice of 
summons. Ms. Vonniessen filed an Answer, but Ms. Anderson failed to file an answer. A default 
against Ms. Anderson was requested and entered on April 24, 2017. No default judgment has 
been entered. 
 
On November 21, 2017, over six months after the entry of default, Defendants filed the instant 
motion to set aside and vacate default entered against defendant Stacey Anderson (the 
“Motion”). For reasons explained below, the Motion is denied. 
 
Defendants base the Motion on Code of Civil Procedure (“CCP”) section 473, subdivision (a), 
and CCP section 473, subdivision (b). Relief under each subdivision is explored below.  
 
Relief Under CCP Section 473(a) 
Section 473(a) provides that: “The court may, in the furtherance of justice, and on any terms as 
may be proper, allow a party to amend any pleading or proceeding by adding or striking out the 
name of any party...” (Emphasis added.) This subsection relates to amending a pleading or 
proceeding, not to relief from default. Defendants loosely argue that the Court should, “in the 
furtherance of justice,” grant relief under section 473(a). However, Defendants provide no 
authority to support the notion that relief from default would be proper under this subdivision. 
Accordingly, the Motion is denied under 473(a). 
 
Relief Under CCP 473(b) 
Section 473(b) has two provisions where relief from a default is possible, one is discretionary, 
and the other is mandatory. Each provision is explored in turn below. 
 

a. Discretionary Relief 
The discretionary provision of section 473(b) reads:  
 
The court may, upon any terms as may be just, relieve a party or his or her legal representative 
from a judgment, dismissal, order, or other proceedings taken against him or her through his or 
her mistake, inadvertence, surprise, or excusable neglect. Application for this relief shall be ... 
made within a reasonable time, in no case exceeding six months, after the judgment, dismissal, 
order or proceeding was taken. (Emphasis added.)  
 
Here, Defendants have brought the Motion to set aside default in excess of six months after the 
default was entered. Defendants cite no authority permitting the court to grant relief after the six-
month time limitation of this provision. Additionally, Defendants proffer no excusable neglect, 
mistake, inadvertence, or surprise laying grounds for relief under the provision. Accordingly, 
Defendants’ Motion is time-barred under the discretionary provision of section 473(b). (Title Ins. 
& Trust Co. v. King Land & Improv. Co. (1912) 162 Cal. 44, 46.) As such, the Motion is denied 
under this provision. 
 

b. Mandatory Relief 
Section 473(b) also includes a mandatory “attorney affidavit” provision. Under this provision, a 
party is relieved from the consequences of his or her attorney’s mistake, inadvertence, surprise, 
or neglect. (Lorenz v. Commercial Acceptance Ins. Co. (1995) 40 Cal.App.4th 981, 989.) The 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   12/06/17 

 
 

- 6 - 

provision requires that the application for relief be accompanied by an attorney’s sworn affidavit 
attesting to his or her mistake, inadvertence, surprise, or neglect resulting in the default entered 
against his or her client. (CCP § 473(b).) (Emphasis added.) Here, Defense Counsel Jin Im, and 
Kevin J. Gray each provide a declaration in support of the Motion that does not comply with the 
requirements under the mandatory provision of section 473(b). 
 
Each of the declarations is deficient in two important ways. First, the declarations each call into 
question the attorney-client relationship and/or scope of the relationship with the defendant, 
Stacy Anderson, whom the default in question was entered against. Each defense attorney 
attests that the defendant “never contacted [counsel] about this litigation including the Complaint 
or the default” entered against the defendant. (Decl. of Kevin J. Gray ISO Defendants’ Motion at 
¶ 7; Decl. of Jin Im ISO Defendants’ Motion at ¶ 7.) If this is true, then Defense counsel, in their 
declarations, raise a question of whether they even have a client to protect under the provision. 
Secondly, each of the declarations fail to expressly state that their mistake resulted in the entry 
of default. The purpose of the attorney affidavit provision is to impose the burden on the erring 
attorney, and to avoid precipitating more litigation in the form of malpractice suits. (Lorenz v. 
Commercial Acceptance Ins. Co. (1995) 40 Cal.App.4th 981, 990.) (Internal citations omitted.) 
While no explanation of the attorney mistake is required, the mistake is still required to have 
resulted in the default. Here, the attorney declarations do not attest to clear attorney mistake 
resulting in the entry of default. Rather, the declarations only state that counsel’s mistake “is the 
reason why Defendants did not learn of the default entered on April 24, 2017,” not that the 
mistake resulted in the entry of that default. (Decl. of Jin Im ISO Defendants Motion at ¶ 15; 
Decl. of Kevin J. Gray ISO Defendants Motion at ¶ 11.) (Emphasis added.) Because the 
required attorney affidavits are deficient under the mandatory provision of section 473(b), the 
Motion is denied under that provision. 
 
Defendant argues that because default, and not default judgment, was entered more than six 
months before the Motion was filed, the time limitation has not yet been triggered under that 
provision. Although Defendants cite no relevant authority, the Court agrees that the time 
limitation of the mandatory provision is triggered when the default judgment is entered. 
(Sugasawara v. Newland (1994) 27 Cal.App.4th 294, 297.) Here, no default judgment has yet 
been entered. Accordingly, the time limitation of the provision has not yet been triggered and 
Defendants bring this motion timely under the mandatory provision. However, as discussed 
above, the Motion is denied for reasons independent of the time limitation.  
 

 

 


